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ABSTRACT 



This report from the United States Commission on Civil 
Rights focuses specifically on the efforts of the U.S. Equal Employment 
Opportunities Commission (EEOC) to enforce Title I of the Americans with 
Disabilities Act, which prohibits discrimination based on disability in 
employment. The report evaluates and analyzes EEOC's regulations and policies 
clarifying the language of the statute; processing of charges of 
discrimination based on disability; litigation activities under Title I of 
the Americans with Disabilities Act; and outreach, education, and technical 
assistance efforts related to the Act. The Commission finds that EEOC has 
developed a highly credible implementation and enforcement program for the 
Americans with Disabilities Act and that implementing the Act has been a 
major focus of the agency since the law was passed. EEOC has accomplished 
this while simultaneously taking a number of creative and innovative steps to 
attempt to deal with an overwhelming workload and insufficient resources. 
However, the Commission also found that EEOC is not fully responsive to the 
concerns and priories of its stakeholders. To ensure that all stakeholders 
have a voice in EEOC's policy development, the Commission recommends that the 
formal mechanism be instituted to obtain input from interested parties. 
(Contains over 800 references.) (CR) 



Reproductions supplied by EDRS are the best that can be made 
from the original document. 



C5.0S2 -gfe 



Helping Employers 
Comply with the ADA 






Q 

LU 



An Assessment of How the United States 
Equal Employment Opportunity Commission 

Is Enforcing Title I of the 
Americans with Disabilities Act 



OF EDUCATION 

cnnr^A?I^ dUCatf0nal Resaorch and Improvement 

EDUCATIONAL RESOURCES INFORMATION 
CENTER (ERIC) 

□ This document has been reproduced as 
received from the person or organization 
originating it. 

□ Minor changes have been made to 
improve reproduction quality. 






Points of view or opinions stated in this 
document do not necessarily represent 
official OERI position or policy. 



A Report of the United States 
Commission on Civil Rights 

September 1998 




BEST COPY AVAILABLE 



2 



U.S. Commission on Civil Rights 

The U.S. Commission on Civil Rights is an independent, bipartisan 
agency first established by Congress in 1957 and reestablished in 
1983. It is directed to: 

• Investigate complaints alleging that citizens are being deprived 
of their right to vote by reason of their race, color, religion, sex, 
age, disability, or national origin, or by reason of fraudulent 
practices; 

• Study and collect information relating to discrimination or a 
denial of equal protection of the laws under the Constitution 
because of race, color, religion, sex, age, disability, or national 
origin, or in the administration of justice; 

• Appraise Federal laws and policies with respect to 
discrimination or denial of equal protection of the laws because 
of race, color, religion, sex, age, disability, or national origin, or 
in the administration of justice; 

• Serve as a national clearinghouse for information in respect to 
discrimination or denial of equal protection of the laws because 
of race, color, religion, sex, age, disability, or national origin; 

• Submit reports, findings, and recommendations to the President 
and Congress; 

• Issue public service announcements to discourage discrimi- 
nation or denial of equal protection of the laws. 
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Letter of Transmittal 



The President 

The President of the Senate 

The Speaker of the House of Representatives 

Sirs: 

The United States Commission on Civil Rights transmits this report, Helping Employers 
Comply with the ADA, pursuant to Public Law 103-419. The report, along with a companion 
report, Helping State and, Local Governments Comply with the ADA (on enforcement of title 
II, subtitle A, by the Department of Justice), reflects the Commission’s commitment to en- 
suring that Americans with disabilities are afforded equal opportunity and that the Nation’s 
civil rights laws prohibiting discrimination on the basis of disability are vigorously enforced. 
In accordance with this commitment, the Commission releases its first evaluation of the en- 
forcement of the Americans with Disabilities Act, 8 years after enactment of the statute. 

In this report, the Commission focused specifically on the efforts of the U.S. Equal Employ- 
ment Opportunity Commission (EEOC) to enforce title I of the Americans with Disabilities 
Act, which prohibits discrimination based on disability in employment. The report evaluates 
and analyzes EEOC’s regulations and policies clarifying the language of the statute, proc- 
essing of charges of discrimination based on disability; litigation activities under title I of the 
Americans with Disabilities Act; and outreach, education, and technical assistance efforts 
relating to the act. 

The report offers findings and recommendations on EEOC’s implementation and enforcement 
of title I of the Americans with Disabilities Act. The Commission finds that, in general, 
EEOC has developed a highly credible implementation and enforcement program for the 
Americans with Disabilities Act and that implementing the act has been a major focus of the 
agency since the law was passed. EEOC has accomplished this while simultaneously taking a 
number of creative and innovative steps to attempt to deal with the reality it faces: an over- 
whelming workload with insufficient resources to carry out its mission. However, the Com- 
mission identified areas where EEOC’s civil rights implementation and enforcement efforts 
for the Americans with Disabilities Act have fallen short and offers specific findings and rec- 
ommendations to assist EEOC in enhancing its effectiveness in carrying out its mission to 
enforce title I of the act vigorously and efficiently. 

In general, the Commission found that EEOC is not fully responsive to the needs and views 
of its stakeholders, including individuals with disabilities, employers, disability professionals, 
and disability experts. To ensure that all stakeholders have a voice in EEOC’s policy devel- 
opment and decisionmaking related to the Americans with Disabilities Act, the Commission 
recommends that EEOC institute formal mechanisms to obtain input from interested parties, 
such as an Americans with Disabilities Act Advisory Board comprised of persons representa- 
tive of the broad range of EEOC’s stakeholders. 

EEOC also has failed to be sufficiently aggressive in reaching small businesses and the mi- 
nority community. The Commission calls upon EEOC, to provide enhanced technical assis- 
tance, outreach, and education to ensure that employers, especially small businesses, under- 
stand their obligations under the law and that individuals with disabilities, particularly mi- 
norities, understand and are able to exercise their rights under the act. 

Furthermore, although EEOC has made effective use of Commissioner-led task forces to 
evaluate and improve its operations in other areas, to date, EEOC has not taken steps to as- 
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sess and improve its enforcement of the Americans with Disabilities Act. The Commission 
urges EEOC to create a task force to evaluate the effectiveness of its Americans with Dis- 
abilities charge processing and enforcement activities, particularly with respect to whether 
EEOC staff have sufficient training on the Americans with Disabilities Act and whether 
charges of discrimination based on disability are being accepted, investigated, and resolved 
appropriately. 

The report contains numerous other findings and recommendations that the Commission be- 
lieves will enhance EEOC’s enforcement of the Americans with Disabilities Act. However, 
more important than the specific fadings of EEOC’s Americans with Disabilities Act imple- 
mentation and enforcement program, the Commission found that EEOC’s passivity in galva- 
nizing public support for and understanding of the law has undermined the laws effective- 
ness. One of the Commission’s principal findings is that EEOC has not been effective in coun- 
teracting negative portrayals of the act in the media and promoting understanding of and 
support for the Americans with Disabilities Act. The media often have portrayed the act 
negatively, exaggerating the potential for frivolous lawsuits under the law, rather than fo- 
cusing on the law’s promise to provide equal opportunity for individuals with disabilities. 
Similarly, judicial decisions misinterpreting the intent of the ADA threaten to weaken the 



The ADA will never truly become an effective civil rights statute if it continues to be misun- 
derstood and viewed negatively by the American public. Therefore, the Commission calls 
upon EEOC to work with the other Federal agencies charged with enforcing the ADA or pro- 
tecting the interests of individuals with disabilities (such as the U.S. Department of Justice, 
the National Council on Disability, and the President’s Committee on Employment of People 
with Disabilities) to promote greater understanding of and support for the ADA. 

Finally, the Commission calls upon Congress to provide the resources needed for EEOC to 
carry out its responsibilities under the Americans with Disabilities Act and other civil rights 
laws prohibiting discrimination in employment. The Commission also urges the President 
and Congress to work together to reform the Nation’s disability policy as a whole to ensure 
that it supports the goals of the Americans with Disabilities Act. In particular, Congress and 
the President should act on legislation currently pending in Congress, the “Ticket to Work 
and Self Sufficiency Act of 1998” and “The Work Incentive Improvement Act of 1998,” de- 
signed to improve work opportunities for individuals with disabilities. 

Equality of opportunity, full participation, independent living, and economic self-sufficiency 
are truly important goals that, if achieved, will enable all Americans with disabilities to re- 
alize the full measure of their potential and human dignity. A renewed national commitment 
to vigorous enforcement of the Americans with Disabilities Act is crucial to the achievement 
of these goals. 

Respectfully, 

For the Commissioners, 



law. 




MARY FRANCES BERRY 
Chairperson 
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Introduction 



On July 26, 1990, 26 years after the passage 
of the Civil Rights Act of 1964, 1 President 
George Bush signed the Americans with Dis- 
abilities Act (ADA) into law. 2 With enactment of 
this law, Congress provided a panoply of Federal 
civil rights protections for persons with disabili- 
ties. The law seeks to ensure for people with dis- 
abilities such rights as equal opportunity in edu- 
cation and employment; full accessibility to pub- 
lic accommodations, telecommunications, and 
health insurance; and a total commitment by 
Federal, State, and local governments to ensur- 
ing the rights of individuals with disabilities. 3 

The statement of findings for the ADA is 
compelling. Congress found that 43 million 
Americans had physical or mental disabilities 
and described in direct, powerful language the 
widespread discrimination faced by people with 
disabilities throughout our history. 4 Congress 
found that individuals with disabilities faced 
discrimination in “such critical areas, as em- 
ployment, housing, public accommodations, edu- 
cation, transportation, communication, recrea- 
tion, institutionalization, health services, voting, 
and access to public services” 5 and that the dis- 
crimination took various forms, including 
“outright intentional exclusion, the discrimina- 
tory effects of architectural, transportation, and 
communication barriers, overprotective rules 
and policies, failure to make modifications to 



1 Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in 
scattered sections of 42 U.S.C.). 

2 Pub. L. No. 101-336, 104 Stat. 327 (codified at 42 U.S.C. §§ 
12101-12213 (1994)). 

3 See id. 

4 42 U.S.C. § 12101(a) (1994). 

5 Id. § 12101(a)(3) (1994). 



existing facilities and practices, exclusionary 
qualification standards and criteria, segregation, 
and relegation to lesser services, programs, ac- 
tivities, benefits, jobs, or other opportunities.” 6 
Congress noted that “historically, society has 
tended to isolate and segregate individuals with 
disabilities,” 7 that individuals with disabilities 
“occupy an inferior status in our society, and are 
severely disadvantaged socially, vocationally, eco- 
nomically, and educationally” 8 and finally that: 

individuals with disabilities are a discrete and insular 
minority who have been faced with restrictions and 
limitations, subjected to a history of purposeful un- 
equal treatment, and relegated to a position of politi- 
cal powerlessness in our society, based on characteris- 
tics that are beyond the control of such individuals 
and resulting from stereotypic assumptions not truly 
indicative of the individual ability of such individuals 
to participate in, and contribute to, society. 9 

Furthermore, individuals with disabilities, un- 
like others experiencing discrimination, had “no 
legal recourse to redress such discrimination.” 10 
Congress stated that the Nation’s proper 
goals with respect to individuals with disabilities 
are: “equality of opportunity, full participation, 
independent living, and economic self- 
sufficiency” 11 and that ongoing discrimination 
against individuals with disabilities prevented 
the accomplishment of these goals: 



e Id. § 12101(a)(5) (1994). 

7 Id. § 12101(a)(2) (1994). 
8 /d. § 12101(a)(6) (1994). 

9 Id. § 12101(a)(7) (1994). 

10 Id. § 12101(a)(4) (1994). 

11 Id. § 12101(a)(8) (1994). 
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[T]he continuing existence of unfair and unnecessary 
discrimination and prejudice denies people with dis- 
abilities the opportunity to compete on an equal basis 
and to pursue those opportunities for which our free 
society is justifiably famous, and costs the United 
States billions of dollars in unnecessary expenses 
resulting from dependency and nonproductivity. 12 

To eliminate this invidious discrimination, 
Congress stated in the AD As statement of pur- 
pose that it intends the statute: 

• to provide clear, strong, consistent, enforceable 
standards addressing discrimination against in- 
dividuals with disabilities; 

• to ensure that the Federal Government plays a 
central role in enforcing the standards estab- 
lished in this chapter on behalf of individuals 
with disabilities; and 

• to invoke the sweep of congressional authority, 
including the power to enforce the fourteenth 
amendment and to regulate commerce, in order 
to address the major areas of discrimination faced 
day-to-day by people with disabilities. 13 

To meet the goal of a universal ban on dis- 
crimination against persons with disabilities, 
Congress created four separate titles in the act 
to prohibit the discrimination enumerated in the 
act's statement of findings. Title I of the act bans 
discrimination against persons with disabilities 
in employment. 14 Title II prohibits discrimina- 
tion by State and local governments and re- 
quires that they ensure that all facilities, serv- 
ices, and information they provide are accessible 
to persons with disabilities. 15 Title III provides 
for nondiscrimination against persons with dis- 
abilities in public accommodations. 16 Finally, 
title IV of the act bans discrimination in tele- 
communications. 17 A fifth title in the statute 
contains miscellaneous provisions clarifying 
ADAs relationship to other laws and addressing 
such issues as health insurance. 18 



12 Id. § 12101(a)(9) (1994). 

« Id. § 12l0l(b)(l)-(4) (1994). 

14 Id. §§ 12111-12117 (1994). 

‘5 Id. §§ 12131-12,165 (1994). 

16 Id. §§ 12181-12189 (1994). 

17 Pub. L. No. 101-336, § 401, 104 Stat. 327, 366 (codified in 
scattered sections of 47 U.S.C.). 

'8 42 U.S.C. §§ 12201-12213 (1994). 



Although more than 6 years have passed 
since the ADA first took effect, its goals of en- 
suring equal employment opportunities and full 
accessibility to State and local government serv- 
ices and public accommodations are far from 
being met. For example, in a 1996 report, the 
National Council on Disability provided some 
disheartening statistics from a survey conducted 
for the National Organization on Disability. The 
report noted that: 

about 67% of individuals with disabilities aged 15 to 
64 in the United States are unemployed but want to 
work and that 60% of Americans with disabilities are 
still not aware of ADA. Additionally, the survey shows 
that (a) only 47% of people with disabilities believe 
that others treat them as equals; (b) only 35% are 
satisfied with their lives in general, compared with 
55% of people without disabilities; (c) that percentage 
of working-age Americans with disabilities who are 
unemployed (67%) is unchanged since 1986, although 
79% say that they want to work; (d) 49% of students 
and employment trainees with disabilities expect to 
encounter job discrimination; and (e) 66% of students 
believe that their disability will have — or has had — a 
strong negative effect on their job opportunities. 19 

Although maintaining that without the ADA, 
“the chances of employing people with disabili- 
ties is remote,” the executive director of the 
Oklahoma Disability Law Center wrote that 
even with the ADA, “the process of opening ar- 
eas for employment is a long, slow one.” 20 A me- 
dia critic of the ADA has noted that “[t]he ADA's 
intended beneficiaries — blind, deaf, or wheel- 
chair-bound Americans now on public assis- 
tance — are no more likely to be in the main- 
stream workplace now than in 1991. Most of the 
law's benefits have accrued to the already- 
employed. . . .” 21 The associate director of the 



19 National Council on Disability, Cognitive Impairments 
and the Application of Title I of the ADA (Washington, DC: 
National Council on Disability, Jan. 26, 1996), p. 3, citing 
Lou Harris and Associates, Inc., NOD/Harris Survey of 
Americans with Disabilities (New York, NY: Author, 1994). 

20 Kayla A. Bower, Executive Director, Oklahoma Disability 
Law Center, Inc., letter to Frederick D. Isler, Assistant Staff 
Director, Office of Civil Rights Evaluation (OCRE), U.S. 
Commission on Civil Rights (USCCR), Apr. 6, 1998, attach- 
ment, p. 1 (hereafter cited as Bower letter). 

21 Brian Doherty, “Unreasonable Accommodation: The Case 
Against the Americans with Disabilities Act,” Reaso?i 
(August/September 1995), p. 20 (hereafter cited as Doherty, 
“Unreasonable Accommodation”). 
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State of Illinois’ Office of Rehabilitation Services 
also noted that “the biggest impact that the ADA 
has had in regards to employment is for persons 
who are already hired and need assistance, be it 
accommodations or job retention.” 22 He wrote 
that employers continue to be afraid to hire per- 
sons with disabilities because of the possibility 
that they might file lawsuits under the ADA, 
and employers also have “unwarranted fear” 
that the costs of accommodating individuals with 
disabilities will be high. 23 

The general counsel of the State of Connecti- 
cut’s Office of Protection and Advocacy for Per- 
sons with Disabilities indicated that the ADA 
had opened up dialogues between employers and 
employees, but that it “remains unclear whether 
the employee obtained a job as the direct result 
of the ADA.” 24 The executive director of the 
Georgia Advocacy Office wrote that “many busi- 
nesses are willing to provide accommodations for 
persons with disabilities,” but that her office had 
noted “some resistance to hiring persons with 
disabilities and the fabrication of a record of poor 
performance in order to terminate persons with 
disabilities.” 25 A representative of the State of 
California Department of Rehabilitation noted 
that many companies “have incorporated ADA 
into their operational policy and have gone out of 
their way to recruit persons with disabilities,” 
but that small businesses, in particular, have 
had a poor record with respect to recruitment 
and accommodation of individuals with disabili- 
ties. 26 A representative of the Paralyzed Veter- 



22 Carl Suter, Associate Director, Office of Rehabilitation 
Services, Illinois Department of Human Services, letter to 
Frederick D. Isler, Assistant Staff Director, OCRE, USCCR, 
June 9, 1998, attachment, p. 1 (hereafter cited as Suter letter). 

23 Ibid. 

24 Lawrence Berliner, General Counsel, Office of Protection 
and Advocacy for Persons with Disabilities, State of Con- 
necticut, letter to Frederick D. Isler, Assistant Staff Direc- 
tor, OCRE, USCCR, Apr. 20, 1998, p. 2 (hereafter cited as 
Berliner letter). 

25 Joyce R. Ringer, Executive Director, Georgia Advocacy 
Office, letter to Frederick D. Isler, Assistant Staff Director, 
OCRE, USCCR, Apr. 1, 1998, attachment, p. 1 (hereafter 
cited as Ringer letter). 

26 Michelle Martin, Staff Services Analyst, Department of 
Rehabilitation, Health and Welfare Agency, State of Cali- 
fornia, letter to Nadja Zalokar, Director, Americans with 
Disabilities Act Project, USCCR, May 11, 1998, attachment, 
pp. 1-2 (hereafter cited as Martin letter). 



ans of America wrote that inaccessible public 
transportation remains a major barrier that 
makes it “impossible for [individuals with dis- 
abilities] to take advantage of employment op- 
portunities.” 27 The executive director of the 
Oklahoma Disability Law Center indicated that 
many of her agencies’ clients do not even qualify 
for protection under the ADA, because they can- 
not perform the essential functions of a job, eyen 
with reasonable accommodation. 28 

However, some research evidence suggests 
that the ADA may have had a positive effect on 
employment of people with disabilities. Data 
from the Survey of Income and Program Partici- 
pation show that the percentage of persons with 
severe disabilities who were employed grew from 
23.3 percent in 1991 to 26.1 percent in 1994, an 
increase of 27 percent. According to these data, 
800,000 more people with severe disabilities 
were employed in 1994 than in 1991. 29 The ex- 
tent to which the ADA, as opposed to the im- 
proving economy, was responsible for the in- 
crease is unknown. 30 

According to the National Organization on 
Disability, which held conference calls with 
thousands of its community partners, despite 
these increases in the number of people with 
disabilities who are employed, a general consen- 
sus among members of the disability community 
is that the ADA has not done much to open up 
employment opportunities for people with dis- 
abilities who are unemployed. 31 The unemploy- 
ment rate for people with disabilities remains 
much higher than for the population as a whole, 



27 Susan Prokop, Associate Advocacy Director, Paralyzed 
Veterans of America, letter to Nadja Zalokar, Director, 
Americans with Disabilities Act Project, USCCR, May 26, 
1998, p. 1. 

28 Bower letter, attachment, p. 1. 

29 President’s Committee on Employment of People with 
Disabilities, News Release, "Employment Rate of People 
with Disabilities Increases Under the Americans with Dis- 
abilities Act,” July 22, 1996 (hereafter cited as President’s 
Committee, "Employment of People with Disabilities In- 
creases Under the ADA”). 

30 John Lancaster, Executive Director, President's Commit- 
tee on Employment of People with Disabilities, interview in 
Washington, DC, Oct. 14, 1997 (hereafter cited as Lancaster 
interview). 

31 Jim Dickson, Director of Community Affairs, National 
Organization on Disability, interview in Washington, DC, 
Mar. 3, 1998, p. 2 (hereafter cited as Dickson interview). 
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and only slightly over one-quarter of persons 
with severe disabilities are working. 32 Further- 
more, negative attitudes towards people with 
disabilities continue to pervade society. One dis- 
ability leader told the Commission that fear of 
disability leads persons without disabilities ei- 
ther to avoid people with disabilities altogether, 
or to be overly helpful to them. 33 The need for a 
public relations campaign to change societal atti- 
tudes was a theme voiced by many of the people 
Commission staff spoke to during the course of 
the investigation. 

Although the ADA may not have substan- 
tially improved job opportunities for people with 
disabilities, it may have produced intangible 
benefits. One disability leader told the Commis- 
sion that the ADA was “priceless” because it had 
captured the imagination of people with disabili- 
ties. Although it has not been the “magic bullet” 
some in the disability community originally 
thought it might be, the ADA has raised the ex- 
pectations of people with disabilities. 34 Further- 
more, the mere existence of the ADA appears to 
have affected a change in the way employers, 
State and local government agencies, and the 
general public perceive and treat people with 
disabilities. According to a National Institute on 
Disability and Rehabilitation Research grantee 
who provides technical assistance on the ADA, 
“Overall, we feel that there have been significant 
changes in the attitudes of employers, busi- 
nesses and government officials since the im- 
plementation of the ADA.” 35 An employer repre- 
sentative also has pointed out that the ADA has 
encouraged the development of assistive equip- 
ment and technology. As a result, she told the 
Commission, such devices have become more 
sophisticated and less expensive than they were 
previously; thus, “the ‘reasonableness’ of imple- 



32 President's Committee, “Employment Rate of People with 
Disabilities Increases Under the ADA"; see also Lancaster 
interview, p. 5. 

33 Dickson interview, p. 3. 

34 Ibid., p. 5. 

35 Responses by National Institute on Disability and Reha- 
bilitation Research Americans with Disabilities Act Techni- 
cal Assistance Program grantees related to DOJ/EEOC En- 
forcement, Jan. 6, 1998, provided to the Commission by 
David Esquith, National Institute on Disability and Reha- 
bilitation Research (OCRE files), p. 3 (hereafter cited as 
NIDRR, ADA Project Directors' responses). 



meriting such devices as reasonable accommoda- 
tions increases, and the degree of hardship less- 
ens substantially.” 36 

Some media commentators have charged that 
the ADA has been too effective and its reach has 
extended far beyond what Congress intended. 
For instance, one commentator has written: 
“Physically incapable, mentally unstable, and 
alcoholic or addicted employees have again and 
again used new laws [the ADA and similar stat- 
utes at the State and local level] to hold onto 
safety-sensitive positions.” 37 He provided several 
examples of cases where employers had been 
forced to employ or retain employees with dis- 
abilities in jobs where they posed a clear safety 
threat. Critics of the ADA also argue that it has 
been abused by people who do not have disabili- 
ties. For instance, a 1996 editorial piece in the 
Washington Times , citing a disability advocate, 
said, “The most frequent employment complaint 
under the ADA is from those already employed 
who only discover that they are disabled when 
facing dismissal or passed over for promotion.” 38 
The prevalence of back ailments among the 
charges of discrimination received by the Equal 
Employment Opportunity Commission often is 
cited as further evidence that the law is being 
used to benefit people who do not truly have a 
disability. 

The costs that the ADA has imposed on em- 
ployers have also been a subject of much of the 
criticism. 39 Data exist suggesting that most ac- 
commodations under the statute have been in- 
expensive. For instance, the Job Accommodation 
Network, a federally funded program that pro- 



36 Ann Elizabeth Reesman, General Counsel, Equal Em- 
ployment Advisory Council, letter to Frederick D. Isler, As- 
sistant Staff Director, OCRE, USCCR, Mar. 2, 1998, p. 3 
(hereafter cited as Reesman letter). 

37 Walter Olson, “Disabling America: Some Provisions of the 
Americans with Disabilities Act Threaten Public Safety," 
National Review , vol. 49, no. 9 (May 5, 1997), p. 40 
(hereafter cited as Olson, “Disabling America"). 

38 James Bovard, “Disability Intentions Astray,” Washington 
Times, May 20, 1996, p. A6. 

39 See , e.g ., Doherty, “Unreasonable Accommodation," p. 20, 
stating: “Many presumed benefits [of the ADA] haven’t yet 
blossomed, but the costs are all too real. Businesses as tiny 
as family-owned diners and corner dry cleaners are dodging 
regulators, in some cases paying tens of thousands in legal 
costs. Cash-strapped local governments are spending billions 
to comply with public-accommodation requirements." 
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vides technical assistance to employers in pro- 
viding reasonable accommodation under the 
ADA, has found that, among employers it has 
assisted, 70 percent report that the accommoda- 
tions they made either cost nothing or less than 
$500. 40 A 1995 poll of corporations conducted by 
Louis Harris found that 80 percent of employers 
indicated that the ADA had not increased the 
costs of accommodating people with disabilities, 
and 82 percent felt that the ADA was worth the 
cost of implementation. 41 In addition, one legal 
scholar noted that there are tax and other bene- 
fits associated with hiring and accommodating 
individuals with disabilities. 42 

However, others point out that the greatest 
cost associated with the ADA is litigation, not 
reasonable accommodation. One employers’ rep- 
resentative has stated that many frivolous law- 
suits have been filed under the ADA, and that 
these lawsuits cost an average of $12,000 each to 
defend. 43 Critics argue that these data fail to 
include nonpecuniary costs, such as managerial 
time and attention. 44 At least one newspaper 
column has indicated that unnecessary expenses 
may be incurred by State and local government 
entities under the guise of ADA compliance. 45 
Others point out that discussions of the costs of 
the ADA should not ignore the benefits. 46 How- 



40 President’s Committee on Employment of People with 
Disabilities, Job Accommodation Network, Accommodation 
Benefit/Cost Data, Mar. 30, 1997 (hereafter cited as Presi- 
dent's Committee, Accommodation Benefit /Cost Data). 
However, 8 percent of employers reported that the accom- 
modations they made cost between $2,001 and $5,000, and 4 
percent reported that the cost of the accommodations they 
made was above $5,000. Ibid. 

41 President’s Committee on Employment of People with 
Disabilities, Job Accommodation Network, “New Harris Poll 
Shows Business Supports ADA,’’ undated. 

42 See Michael C. Collins, “Introduction — The ADA and Em- 
ployment: How It Really Affects People with Disabilities,” 
Gonzaga Law Review , vol. 28, no. 2 (1992/93), pp. 209-18. 

43 Mary Reed, National Federation of Independent Busi- 
nesses, presentation at “Employment Post the Americans 
with Disabilities Act,” conference in Washington, DC, Nov. 
17-18, 1997. 

44 Walter K. Olson, The Excuse Factory: How Employment 
Law is Paralyzing the American Workplace (New York: The 
Free Press, 1997), pp. 109-10. 

45 See Max Boot, “How George Bush is Still Raising My 
Taxes," Wall Street Journal , Mar. 16, 1998. 

46 The Job Accommodation Network also asked employers to 
report on benefits they realized from making accommoda- 



ever, to date, no definitive scholarly research has 
been done that would permit an unbiased as- 
sessment of either the costs or the benefits of the 
ADA. 47 

Another major controversy that has arisen 
under the ADA is disagreement about whether 
the definition of disability under the ADA is too 
liberal or too restrictive. Many disability experts 
and advocates maintain that too often the Fed- 
eral courts have made fundamental errors in 
interpreting the ADA, with the result that they 
have held wrongly that a plaintiff does not meet 
the ADA’s definition of a qualified person with a 
disability and misguidedly throw out legitimate 
cases brought by people the law was designed to 
protect. For example, one disability advocate 
recently gave examples of cases she said were 
meritorious, but which the plaintiffs lost, be- 
cause the courts held that they were not disabled 
under the ADA. 48 For example, in one case, a 
woman with breast cancer was able to maintain 
her work schedule during her radiation treat- 
ment. After she was fired, the court held that 
she was not disabled because her impairment 
had not substantially limited the major life ac- 
tivity of working 49 

On the other side of this controversy are crit- 
ics who argue that the vague language of the 
ADA has allowed people without disabilities to 
“game the system” and bring frivolous lawsuits. 
For example, one author has said that the stat- 
ute has spawned “opportunism” that has led to 
cases that are “patently absurd,” such as the 



tions. The median benefits reported were valued at $10,000. 
President’s Committee, Accommodation Benefit /Cost Data. 

47 According to one critic of the ADA: “The ADA’s total costs 
are impossible to estimate with certainty. All we can know 
about are individual cases, and even there most people don’t 
want to talk. . . . The law rewards ‘good faith' compliance, so 
it behooves any business owner or manager not to say any- 
thing publicly that might betray a lack of good faith toward 
the ADA or its application. Lawyers, pundits, consultants, 
city officials, trade group reps, even people forced to pay 
tens of thousands trying to obey the law, all emphasize they 
have no problem with the concept of the ADA, just the un- 
certainty and stringency of its application.” Doherty, 
“Unreasonable Accommodation,” p. 20. 

48 Arlene Mayerson, Disability Rights Education and De- 
fense Fund, presentation at “Employment Post the Ameri- 
cans with Disabilities Act,” conference in Washington, DC, 
Nov. 17-18, 1997, p. 12. 

49 Ellison v. Software Spectrum, Inc., 85 F. 3d 187, 191 (5th 
Cir. 1996). 
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case of “the overweight fellow who sues for big- 
ger seats in theaters, the guy who claims he 
brought a gun to work because of a psychiatric 
difficulty, . . . and the woman who claims her 
offensive smell is a protected disability.” 50 How- 
ever, statistics suggest that employers are more 
likely to prevail in ADA cases, and an article in 
the Daily Labor Report suggests that difficulties 
in satisfying legislative definitions and proce- 
dural provisions limit the ability of individuals 
to successfully show that they have experienced 
discrimination. 51 The article concluded that: 

employees are treated unfairly under the Act due to 
myriad legal technicalities that more often than not 
prevent the issue of employment discrimination from 
ever being considered on the merits by an administra- 
tive or judicial tribunal. Moreover, when the merits 
are considered, the law still favors the employer . 52 

Critics of the ADA also argue that the Fed- 
eral Government has been overzealous in its en- 
forcement of the law and pushed it far beyond 
Congressional intent. Even supporters of the 
ADA, such as the Equal Employment Advisory 
Council, contend that the Equal Employment 
Opportunity Commission has “pushed the 
boundaries of [the ADA] in every conceivable 
direction” and taken positions that “defy com- 
mon sense.” 53 The firestorm that ensued recently 
when the Equal Employment Opportunity 
Commission issued enforcement guidance on 
people with psychiatric disabilities and the ADA 
is an example of the criticism of the agency’s 
ADA enforcement. A 1997 editorial piece in the 
Wall Street Journal stated that under the 
guidelines, “[h]alf of Corporate America now 
qualifies as mentally disabled, and most of Wall 
Street.” 54 Similarly, a nationally syndicated col- 
umnist criticized the guidance for including “a 



50 Doherty, “Reasonable Accommodation,” p. 20. 

51 See John Parry, “American Bar Association Survey on Court 
Rulings Under Title I of the Americans with Disabilities Act,” 
Daily Labor Report , June 22, 1998, p. E— 1 — E-2 (hereafter 
cited as Parry, “ABA Survey.” A study conducted by the 
American Bar Association suggests that, on average, in 92.1 
percent of ADA cases in which a decision was made in favor of 
one side or the other, employers have prevailed. Ibid. 

52 Ibid., p. E-3 

53 Reesman letter, p. 5. 

54 Holman W. Jenkins, Jr., “Think Your Co-Workers Are 
Crazy? They Are,” Wall Street Journal , May 13, 1997, p. A23. 



whole panoply of anti-social and/or uncoopera- 
tive behaviors” as mental disorders and for 
“undermining] our traditional understanding of 
character, behavior and personal responsibil- 
ity.” 55 . 

Although much has been said about overzeal- 
ous enforcement of the ADA by the Equal Em- 
ployment Opportunity Commission, other ob- 
servers have told the Commission that they do 
not believe that the agency has been sufficiently 
aggressive in enforcing the law, although they 
often give the agency credit for trying. For in- 
stance, a person who provides technical assis- 
tance on the ADA to members of the disability 
community and others under a grant from the 
National Institute for Disability and Rehabilita- 
tion Research (NIDRR) told Commission staff 
that the basic perception in the disability com- 
munity is that there is no enforcement of the 
ADA. 56 Another NIDRR grantee wrote, “The per- 
ception among people with disabilities and oth- 
ers in our region is that there is very little en- 
forcement going on, yet we know that with the 
staffing available, there is a tremendous amount 
being accomplished. People are not seeing im- 
plementation at the community level.” 57 Another 
NIDRR grantee wrote, “Basically, no federal 
agency with [ADA] enforcement responsibility is 
doing a great job.” 58 

The news media have played an important 
role in shaping the debate over the ADA. How- 
ever, some experts contend that coverage of the 
ADA in the news media has not always been 
balanced and accurate. They criticize the news 
media coverage for giving the impression that 
nothing but frivolous lawsuits are being filed 
under the ADA, while largely ignoring the poor 
judicial decisions that have unduly restricted 
coverage of the ADA contrary to congressional 
intent. Several individuals indicated that the 
news media “has occasionally painted an accu- 
rate picture of the requirements of the law” or 
pointed to instances of good media coverage of 



55 Mona Charen, “Frenetic Guidelines Straight From 
EEOC,” Washington Times , July 31, 1997, p. A14. 

56 National Institute on Disability and Rehabilitation and 
Research, ADA Technical Assistance Program Project Direc- 
tors' Meeting, Arlington, VA, Feb. 24-25, 1998, summary, p. 6. 

57 NIDRR, ADA Project Directors' responses, p. 2. 

5 » Ibid., p. 5. 
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the ADA. 59 Several individuals praised, in par- 
ticular, a segment on the ADA done by John 
Hockenberry of “Dateline” in the fall of 1997. 60 
However, they were concerned that ADA cover- 
age often is “sensationalistic and inaccurate,” 61 
“inconsistent,” 62 “one-sided and distorted,” 63 and 
contains “extreme examples” 64 “negative ‘scare’ 
stories,” 65 and “lampoons.” 66 The executive direc- 
tor of the Georgia Advocacy Office wrote: 

The news media has occasionally painted an accurate 
picture of the requirements of the [ADA]. However, 
many sensationalistic and inaccurate stories are more 
indelibly etched on our consciences. The stories of 
people who try to misuse or misapply the employment 
provisions of the ADA to hang onto a job or people 
who make federal cases out of petty matters seem to 



59 Prokop letter, p. 1; Suter letter, p. 2 (noting that 
“[depending on the nature of the event, the media has been 
an ally and a detriment to the ADA movement. The media is 
to be commended for their touching portrayals of [persons 
with disabilities] and their struggles. . . . In the State of 
Illinois many local media outlets have done a superb job of 
covering events and developing stories pertaining to the 
ADA and [persons with disabilities].”). 

60 See, e.g., Carl Brown, Assistant Commissioner, Division of 
Rehabilitation Services, Department of Human Services, 
State of Tennessee, letter to Frederick D. Isler, Assistant 
Staff Director, OCRE, USCCR, Apr. 20, 1998, attachment, p. 
1 (hereafter cited as Brown letter); Martin letter, attach- 
ment, p. 7. 

61 Ringer letter, attachment, p. 1. 

62 Berliner letter, p. 2. 

63 Prokop letter, attachment, p. 1 (“Too frequently, newspa- 
pers, magazines, radio and television offer one-sided or dis- 
torted pictures about the ADA and what it requires. There is 
a lack of understanding about terms such as ‘reasonable 
accommodation' and misuse of certain terminology in the 
context of stories about the ADA. . . . Clearly, the media 
needs to do a better job of presenting balanced, accurate 
stories about the ADA”). 

64 Brown letter, attachment, p. 1. 

65 David Eichenauer, Access to Independence and Mobility, 
fax to Nadja Zalokar, U.S. Commission on Civil Rights, June 
4, 1998, p. 1 (“The ADA . . . has received very poor press. 
Even a majority of persons with disabilities do not under- 
stand the ADA. There are too many negative ‘scare' stories 
about the ADA.”). 

66 Martin letter, attachment, p. 7. See also Sutter letter, 
attachment, p. 2 (noting that “the media has tended to over- 
kill such stories as inmates filing ADA charges, the in vitro 
fertilization ruling, and John Stossell of ABC news has been 
extraordinarily harsh on the ADA and portrays the legisla- 
tion as costly and unnecessary.”). 



receive more coverage than the day-to-day stories of 
how the ADA works . 67 

The general counsel of the State of Connecticut’s 
Office of Protection and Advocacy for Persons 
with Disabilities singled out newspaper editori- 
als as being “especially biased with their nega- 
tive portrayals of the ADA.” 68 Unfortunately, to 
date, the public debate over the impact and en- 
forcement of the ADA largely has been carried 
out in the media. Sufficient time has elapsed, 
however, since passage of the ADA for a more 
dispassionate and careful study of the ADA to be 
conducted. 

Under the Commission’s mandate to evaluate 
Federal civil rights enforcement, the Commission 
turns its attention to the ADA implementation 
and enforcement activities of the U.S. Equal Em- 
ployment Opportunity Commission (EEOC) and 
the U.S. Department of Justice. In this report, the 
Commission examines how well the U.S. Equal 
Employment Opportunity Commission is fulfilling 
its mandate to implement and enforce the ADA’s 
nondiscrimination prohibitions in employment 
under title I of the act. A companion report evalu- 
ates the title II, subtitle A, implementation and 
enforcement activities of the U.S. Department of 
Justice. 69 The reports evaluate each agency’s 
regulations and policy guidance, participation in 
litigation, processing of complaints, and provision 
of technical assistance. 70 

The Commission previously examined civil 
rights protections for individuals with disabili- 
ties in a 1983 report, Accommodating the Spec- 
trum of Individual Abilities. 11 The report, issued 
7 years before enactment of the ADA, sought to 
answer questions about the purpose and content 



67 Ringer letter, attachment, p. 1. 

68 Berliner letter, p. 2. 

69 The report does not include an evaluation of subtitle B of 
title II, which pertains to discrimination in transportation, 
and it also does not include any of the other ADA titles. 

70 The report does not assess the role of State and local fair 
employment practices agencies in enforcing title I. The re- 
port also does not address the seven other designated Fed- 
eral agencies having title II responsibilities in areas such as 
transportation, agriculture, and education, nor does it 
evaluate the Department of Justice's oversight and coordi- 
nation of the designated Federal agencies for title II. 

71 USCCR, Accommodating the Spectrum of Individual 
Abilities, Clearinghouse Publication 81 (Washington, DC: 
U.S. Government Printing Office, September 1983). 
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of existing civil rights laws and to provide an 
analysis of the legal principles on the rights and 
obligations arising under such laws. Its primary 
focus was reasonable accommodation, and one of 
its main aims was to dispel misconceptions about 
the high costs of providing reasonable accommo- 
dation to individuals with disabilities . 72 

Eight years after passage of the Americans 
with Disabilities Act, many basic issues, such as 
who is protected by the act and what employers 
or other covered entities are required to do un- 
der the act, remain unresolved. In large meas- 
ure, these issues arise out of inherent ambigui- 
ties in the language of the statute that have not 
been resolved by the implementing regulations 
or the Federal courts. Issues have also arisen as 
to how effectively the agencies charged with en- 
forcing the ADA have processed charges of dis- 
crimination, and whether their technical assis- 
tance, outreach, and education have been suc- 
cessful in informing covered entities, the dis- 



ability community, and the public at large as to 
rights and responsibilities under the act. Fur- 
thermore, broader issues exist, including 
whether the act has been successful in opening 
up opportunities for persons with disabilities 
and what has been the cost of compliance. These 
issues, and others that emerged as important 
during the course of the Commission’s study, are 
examined in this report. 

In preparing the report, Commission staff did 
a literature review and sought input from the dis- 
ability community, disability experts, legal ex- 
perts, and representatives of employers and State 
and local governments. Staff also analyzed and 
assessed numerous documents obtained from the 
Equal Employment Opportunity Commission and 
interviewed Equal Employment Opportunity 
Commission staff and officials. In addition, the 
Commission analyzed policy and complaint data 
from the agency. 



72 Ibid., pp. 2-3. 
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2 Background 



A comprehensive evaluation and assessment 
of the U.S. Equal Employment Opportunity 
Commissions implementation, compliance, and 
enforcement of title I of the Americans with Dis- 
abilities Act of 1990 requires an understanding 
of the context within which this agency operates. 
Essential to this understanding is broad knowl- 
edge of the characteristics and circumstances of 
people with disabilities, the people whom the 
law was designed to protect. Other important 
components of this understanding are knowledge 
of how the ADA fits into civil rights laws pro- 
tecting people with disabilities, as well as dis- 
ability policy in general, and of the history 
leading up to the passage of the ADA, including 
congressional intent in passing the law. 

Statistical Profile of the 
Disability Community 

A look at the disability community under- 
scores the ADA’s importance as a civil rights 
statute. The ADA potentially affords civil rights 
protections to more than one-fifth of the Ameri- 
can population, and to a segment of the popula- 
tion that is disproportionately disadvantaged. 1 



1 Much of the data used to describe the characteristics of the 
population of individuals with disabilities come from the 
Survey of Income and Program Participation (SIPP) con- 
ducted by the U.S. Bureau of the Census. However, the 
definitions of “disability” and “severe disability” used by the 
SIPP are not precisely the same as the ADA definition of 
disability. According to the Bureau of the Census, “The term 
‘disability’ can be defined narrowly or broadly depending on 
the interest of the analyst.” See U.S. Department of Com- 
merce, Bureau of the Census, “Americans with Disabilities: 

1991-92,” Current Population Reports: Household Economic 
Studies , P70-33, by John M. McNeil, December 1993, p. 1 
(hereafter cited as Census, “Americans with Disabilities”). 



Numbers of People with Disabilities 

The ADA was designed to provide equality of 
opportunity to qualified individuals with disabili- 
ties. Because the ADA requires the determination 
as to whether an individual has a disability to be 
made on a case-by-case basis, it is not possible to 
know with precision the number of people pro- 
tected by the act. However, it is certain that the 
number of persons protected under the ADA is in 
the tens of millions and growing rapidly. 

In 1990, when the ADA was enacted, Congress 
relied on statistics indicating that 43 million 
Americans reported having disabilities. 2 These 
Americans came from all walks of life: every race, 



According to the National Institute on Disability and Reha- 
bilitation Research, “the variety of statutory authorities for 
the collection of public data sets, and an inconsistently ap- 
plied definition of disability have resulted in fragmented, 
incomplete, and inconsistent data sets about individuals.” 
National Institute on Disability and Rehabilitation Re- 
search, Chartbook on Disability in the United States, 1996 , 
by Lewis E. Kraus, et al., p. i. The National Council on Dis- 
ability stated, “Lack of detailed and current data about peo- 
ple with disabilities remains an obstacle to effective policy 
development.” National Council on Disability, Achieving 
Independence . The Challenge for the 21st Century: A Decade 
of Progress in Disability Policy, Setting an Agenda for the 
Future (Washington, DC: National Council on Disability, 
1996), p. 26 (hereafter cited as NCD, Achieving Independ- 
ence). Further, data currently used to measure disability are 
not always collected for that purpose. Methodologies differ 
among data sets and results often are not comparable. Na- 
tional Council on Disability, Study on the Financing of As- 
sistive Technology Devices and Services for Individuals with 
Disabilities: A Report to the President and the Congress of 
the United States (Washington, DC: National Council on 
Disability, 1995), p. 22 (hereafter cited as NCD, Study on the 
Financing of Assistive Technology Devices). Nonetheless, 
researchers must rely on the data currently available. 

2 42 U.S.C. § 12101(a)(1) (1994). 
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color, and ethnicity; both men and women; all 
ages; and all socioeconomic classes. Their disabili- 
ties ranged from minor to severe, including both 
mental and physical disabilities. The ADA was 
targeted toward persons in this group, although 
every person who reports having a “disability” 
may not be protected by the ADA. 3 

By 1995 the number of Americans reporting 
disabilities had grown by 25 percent, to 54 mil- 
lion Americans, or almost 21 percent of the 
population. These persons reported that they 
had disabilities that limited their ability to per- 
form functional activities, such as lifting and 
carrying objects, walking, using stairs, keeping 
track of money and bills, dressing, bathing, see- 
ing, speaking, hearing, etc. Of these persons, 26 
million (almost 10 percent of the population) re- 
ported their disabilities as “severe.” 4 A severe 
disability includes the use of a wheelchair, long- 
term use of a cane or walker, inability to work at 
a job or do housework, or having certain condi- 
tions, such as a developmental disability or Alz- 
heimer’s disease. 5 

Critics of the ADA maintain that the number 
of people with “true” disabilities is actually much 
smaller than the 43 million figure relied on by 
Congress in passing the ADA or the 26 million 
figure representing the number of people with 
severe disabilities. One author charged that 
campaigners for the ADA exaggerated the num- 
ber of people with disabilities for political rea- 
sons to ensure passage of the law. 6 He maintains 
that the number of people who are deaf, blind, or 



3 Disability is defined in the ADA as “(A) a physical or men- 
tal impairment that substantially limits one or more of the 
major life activities of such individual; (B) a record of such 
impairment; or (C) being regarding as having such an im- 
pairment.” 42 U.S.C. § 12102(2) (1994). 

4 Census, “Americans with Disabilities,” p. 1. Data reported 
are from the 1994-1995 Survey of Income and Program 
Participation. 

5 Ibid. 

6 Walter Olson, The Excuse Factory: How Employment Law 
is Paralyzing the American Workplace (New York: Free 

Press, 1997), p. 97. According to this author: “To reach the 

43 million figure, advocates simply counted everyone over 
the age of 65 as disabled. They also roped in sufferers from 
health conditions like diabetes, cancer, epilepsy, and HIV 
infection even if those conditions caused no current debilita- 
tion, were controllable or indeed curable by medication, and 
were ‘invisible' to job interviewers or other suspect classes. 
In short, they could just as well have picked a figure of 4 
million or 143 million.” Ibid. 



in wheelchairs — the people, according to him, 
government policy traditionally has focused on — 
is a much smaller number, less than 3 million. 7 
However, the ADA adopted a broad definition of 
disability, 8 which clearly includes more than just 
people who are deaf, blind, or in wheelchairs. 
Thus, the number of people Congress intended 
the law to protect is much higher than 3 million 
and probably above 26 million, the number of 
people with “severe” disabilities. 



TABLE 2.1 

Percent Disabled, by Age 





Any 


Severe 


Age in years 


disability 


disability 


0 to 2 


2.6 % 


0.0 % 


3 to 5 


5.2 


0.0 


6 to 14 


12.7 


1.9 


15 to 21 


12.1 


3.2 


22 to 44 


14.9 


6.4 


45 to 54 


24.5 


11.5 


55 to 64 


36.3 


21.9 


65 to 79 


47.3 


27.8 


80 or more 


71.5 


53.5 



Source: Census, “Americans with Disabilities,” p. 2, figure 1. 
Data are from 1994-1995. 



Socioeconomic Characteristics 

Data on persons reporting disabilities reveal 
that they are a very diverse group. A commonal- 
ity, however, is that persons with disabilities are 
disproportionately disadvantaged compared to 
nondisabled persons: a high percentage of per- 
sons with disabilities are elderly, members of 
minority groups, have low levels of education, 
have low income, and live in poverty — groups 
that traditionally have had limited opportuni- 
ties. Furthermore, persons with disabilities rely 
heavily on support from Federal programs. 
Thus, the ADA targets its protections towards a 
disadvantaged and needy population. The 
promise of the ADA to open employment and 
other opportunities for full participation in the 
American economy and society to persons with 



7 Ibid. 

8 See pp. 24-25 below for the definition of disability adopted 
by the ADA and chap. 4 for further discussion of ADA's defi- 
nition of disability. 
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